STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
BURNI TA HENDERSON
Petitioner,
VS. Case No. 07-2847

DAYS INN | -75,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

On Septenber 13, 2007, a hearing was held in Gainesville,
Fl orida, pursuant to the authority set forth in Sections
120. 569 and 120.57(1), Florida Statutes. The case was
consi dered by Lisa Shearer Nelson, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Burnita Henderson, pro se
5010 Sout hwest 63d Boul evard
Gai nesville, Florida 32608
For Respondent: No appearance

STATEMENT OF THE | SSUE

Whet her Respondent has committed a discrimnatory act
with respect to public accommopdations in violation of Chapter
760, Florida Statutes, and if so, what renedy should be
provi ded.

PRELI M NARY STATEMENT




On January 4, 2007, Petitioner filed a conplaint with the
Fl ori da Comm ssion on Human Rel ations (Comm ssion), alleging
t hat she had been discrim nated agai nst pursuant to Chapter
760, Florida Statutes. On May 7, 2007, the Comm ssion nmade a
Notice of Determi nation: Adverse Inference Cause, pursuant to
Florida Adm nistrative Code Rule 60Y-5.003(4), in |light of
Respondent's failure to provide any information to the
Conmmi ssion with respect to the Conpl aint.

On June 4, 2007, Petitioner filed a Petition for Relief
wi th the Conm ssion, and on June 26, 2007, the Conm ssion
forwarded the matter to the Division of Adm nistrative
Hearings for the assignnment of an adm nistrative |aw judge.

The matter was noticed for hearing Septenmber 13, 2007,
and proceeded as scheduled. At the tinme appointed for
hearing, no representative for Respondent appeared. A recess
was taken to allow the Respondent an opportunity to nmake an
appearance in the event that its representative was del ayed by
traffic. After a fifteen-mnute recess, the hearing was re-
convened and Respondent did not appear. Petitioner proceeded
with her case. At the close of evidence, Respondent still had
not appeared for the hearing.

The proceedi ngs were recorded but not transcribed. The
parties were given until Septenmber 24, 2007, to file proposed

recommended orders. Petitioner filed a Proposed Recomended



Order which has been carefully considered in the preparation
of this Recommended Order. No subm ssion was received from

Respondent .

FI NDI NGS OF FACT

1. Petitioner is an African-Anmerican woman living in the
Gai nesville area. She is married and has children.

2.  On Novenber 15, 2006, Petitioner went to the Days Inn
at 7516 Newberry Road to nake a reservation for her nother and
sister. She was dressed casually and had her children with
her .

3. When she arrived at the Days Inn, she spoke with John
OCsl ey, who was later identified as the manager of the hotel,
and asked if all the roons were entered fromthe outside. He
told her that the Newberry Road hotel had outside roons only
but that the Days Inn on Archer Road had internal corridors.

4. M. Osley asked what dates she wanted to reserve.

She told him Novenmber 23-24, which was Thanksgi vi ng Day and
the day after. M. Osley told her there were no roons
avai |l abl e those days because the hotel was the host hotel for
a race-car event. She asked about cancellations and he told
her to call back closer to the dates she needed the roomto
see if there were any. He gave her a business card for a

person at the front desk. Upon her request, he allowed her to



| ook at one of the roons. Petitioner thanked M. Osley and
left.

5. After she left the hotel, she felt that she had not
been treated appropriately. That evening, she checked on the
Days Inn internet website to see if any roons at the Newberry
Road | ocati on were avail abl e online for Novenber 23-24. She
was able to make a reservation for the desired days via the
i nternet.

6. Utimtely, her nother opted to stay at another
hotel. As a result, the reservation at the Days |Inn was
cancel ed.

7. Petitioner was angry because she felt she had been
nm streated at the hotel, and wote to Joseph Kante, whom she
identified as being in a managenent position for Days Inn.
She also e-mailed himand within 24-hours, she received an
apol ogy fromhim However, according to Petitioner, M. Kante
i ndi cated that each Days Inn is responsible for itself and the
person she needed to speak to regarding the Days Inn on
Newberry Street was John Osl ey.

8. Petitioner returned to the Days Inn on Newberry Road
in an effort to speak with M. Osley, and also called the
hotel. Each time, M. Osley was not present and she never

spoke wi th himabout her concerns. After her attenpts to



reach himwere unsuccessful, she filed her conplaint with the
Comm ssi on.

9. No evidence was presented regardi ng any ot her person
of any race seeking a roomat the sane tine as Ms. Henderson
who was able to reserve a room when she could not.

10. No evidence was presented indicating that M. GCsley
was not being truthful when he stated that no roons were
avai | abl e when Ms. Henderson originally sought to reserve a
room

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has

jurisdiction over the subject matter and the parties to this

action in accordance with Sections 120.569 and 120.57(1),
Fl ori da Statutes.

12. Petitioner has the burden of proving by a
preponderance of the evidence that the Respondent committed an

unl awf ul enpl oynent practice. Florida Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981).

13. Petitioner's conplaint is based on a perceived
violation of Section 760.08, Florida Statutes, which requires
all persons to be entitled to the full and equal enjoyment of

goods, services, facilities, privileges, advantages, and



accommodat i ons of any place of public accommdation, as

defined in Chapter 760, Florida Statutes, w thout

di scrim nation or segregation on the ground of race, color,

national origin, sex, handicap, famlial status or religion.
14. Pursuant to Section 760.02(11), Florida Statutes,

"public accommodations” is defined as foll ows:

(11) "Public acconmodati ons” neans pl aces
of public accommdation, | odgi ngs,
facilities principally engaged in selling
food for consunption on the prem ses,
gasoline stations, places of exhibition or
entertai nnent, and other covered

establi shnments. Each of the follow ng
establi shments which serves the public is a
pl ace of public accommdation within the
meani ng of this section:

(a) Any inn, hotel, notel, or other

est abl i shment which provides | odging to
transi ent guests, other than an
establ i shnment | ocated within a building

whi ch contains not nore than four roons for
rent or hire and which is actually occupied
by the proprietor

of such establishment as his or her

resi dence.

(b) Any restaurant, cafeteria, |unchroom
l unch counter, soda fountain, or other
facility principally engaged in selling
food for consunption on the preni ses,

i ncluding, but not limted to, any such
facility | ocated on the prem ses of any
retail establishment, or any gasoline

station.
(c) Any notion picture theater, theater,
concert hall, sports arena, stadium or

ot her place of exhibition or entertainment.
(d) Any establishnment which is physically
| ocated within the prem ses of any
establ i shnent otherw se covered by this
subsection, or within the prem ses of which



is physically located any such covered
establ i shnent .

15. Respondent is a place of public accommpdati on as
defined by Section 760.02(11)(a), Florida Statutes.

16. Section 760.11(1), Florida Statutes, provides the
procedural requirenents for filing a conplaint alleging
viol ations of Chapter 760. It states in pertinent part:

(1) Any person aggrieved by a violation of
Ss. 760.01-760.10 may file a conplaint with
the comm ssion within 365 days of the
al |l eged violation, nam ng the enpl oyer

and describing the violation. . . . The
conpl aint shall contain a short and plain
statenment of the facts describing the
violation and the relief sought.

17. The Florida Civil Rights Act (FCRA) is patterned
after Title VII, and federal case law dealing with Title VII

is applicable to cases arising under the Florida Act. Florida

State University v. Sondel, 685 So. 2d 923, 925n.1 (Fla. 1st

DCA 1996); Velez v. Levy Wrld Limted Partnership, 182 Fed.

Appx. 929, 932 (11th Cir. 2006).

18. In order to prove discrimnation violative of
Section 760.08, Florida Statutes, Petitioner nay denonstrate
her case through direct evidence of discrimnation; pattern
and practice of discrimnation; or circunstantial evidence of

di scri m nati on. Af khami v. Carnival Cruise Lines, 305 F.

Supp. 2d 1308, 1320 (S.D. Fla. 2004). Direct evidence of

di scrim nation, which is "conposed of only the nost bl atant



remar ks, where intent could be nothing other than to

di scrimnate,"” Schoenfeld v. Babbitt, 168 F.3d 1257, 1266

(11th Cir. 1999), is not at issue in this case. Likew se,
Petitioner has not submtted evidence of a pattern and
practice of discrimnation. Akfham , 305 F. Supp. 2d at 1321
(plaintiff must present evidence of a pattern and practice of
differential treatnent affecting other nmenbers of his or her
class that is systematic as opposed to isolated, sporadic
i nci dents).

19. In order to denonstrate discrimnation by indirect
of circunstantial evidence, Petitioner nust establish: 1)
that she is a nmenber of a protected class; 2) that she
attempted to contract for services and to afford herself the
full benefits and enjoynment of a public accommodation; 3) that
she was denied the right to contract for those services and
t hus denied the benefits and enjoynments of same; and 4) that
simlarly situated persons who were not nenbers of the
protected class received full benefits or enjoynent, or were

treated better. Foster v. Howard University Hospital, No. 06-

244, 2006 U.S. Dist. LEXIS 74512 (D.C. 2006); Afkham , 305 F.

Supp. 2d at 1322; Laroche v. Denny's, Inc., 62 F. Supp. 2d

1375, 1382 (S.D. 1999).

20. Petitioner has not established a prina facie case.

VWil e Petitioner proved that she went to Respondent's hot el



and was unable to reserve a room when appearing in person, she
presented no evidence that a person who was not a nenber of
her race was able to secure a reservation at the Days I|nn.

21. Petitioner did present evidence that she attenpted
and was successful in securing a reservation through the
internet, presumably in order to show that when the race of
t he person seeking the reservation is not known,
accommodati ons were avail able. However, "simlarly situated"”
means simlar in all relevant respects. Afkham , 305 F. Supp.

2d at 1322; Holifield v. Reno, 115 F.3d 1555, 1563 11th Cir.

1997). In this case, Petitioner would have to show that a
person of another race presented to the front desk at the Days
| nn when she was there and was given a reservation for
Novenmber 23-24 when she was not. This is especially crucial
in dealing with matters such as provision of hotel roonmns,
because of the fluid nature of reservations and cancel |l ations
for such roonms. Securing a reservation through the internet
sonetime | ater does not satisfy the requirenment to show t hat

someone el se was treated better then Petitioner.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usi ons of

| aw reached, it is



RECOMVENDED

That a final order be entered that dism sses Petitioner's
cl aim
DONE AND ENTERED this 27th day of Septenber, 2007, in
Tal | ahassee, Leon County, Florida.
I
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LI SA SHEARER NELSON

Adm ni strative Law Judge

Di vi si on

Heari ngs

of Adm ni strative

The DeSot o Buil di ng
1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060
SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state.fl . us

Filed with the Clerk of the

Di vi si on of

Heari ngs

this 27th day of Septenber,

COPI ES FURNI SHED

Bur ni ta Hender son
5010 Sout hwest 63rd Boul evard

Gai nesville, Florida 32608

John GCsl ey

Days Inn |-75

7516 Newberry Road

Gai nesville, Florida 32606

Ceci| Howard, General Counse

Adm ni strative

2007.

Fl ori da Comm ssion on Human Rel ati ons

2009 Apal achee Par kway,
Tal | ahassee, Florida 32301

Deni se Crawford, Agency Clerk

Suite 100
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Fl ori da Conm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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